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The Small Business, Enterprise and Employment Act 2015 received Royal Assent on 26 
March 2015 and is being brought into effect gradually. 

Its provisions are wide-ranging and deal with a variety of matters relevant to small and 
medium sized businesses (“SMEs”) and those dealing with them. The following are some 
aspects of it.

What is the Small Business, Enterprise and 
Employment Act 2015 and whom does it 
affect?
.............................................................................................

1

For more information on this act, 
please get in touch with us.

mailto:enquiries%40dmhstallard.com?subject=The%20Small%20Businnes%2C%20Enterprise%20and%20Employment%20Act%202015%20-%20e-bulletin
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Insolvency Law............................................................................................
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Directors’ Conduct
A report on the conduct of a director must 
be completed in all cases and even where the 
practitioner has no concerns about a director’s 
fitness to hold office.

Officeholder Litigation
The Act introduces a power allowing the 
administrator or liquidator of a company to 
assign the following officeholder causes of 
action (or the proceeds from them) to a third 
party:

•	 A claim to set aside a preference;
•	 A claim to challenge a transaction at an 

undervalue;
•	 A wrongful trading claim against a director;
•	 A claim alleging involvement in fraudulent 

trading.

At present, the position is that because the 
above claims can only be brought in the names 
of the office-holders personally they were not 
company assets as such and so not saleable. 
This view has always been at odds with the 
fact the claim was only run for the benefit of 
creditors in any case, and so the distinction 
seemed artificial.  This is a sensible change as 
it means these claims are now just as saleable 
as causes of action vesting in the company. 
Whilst Insolvency practitioners will welcome 
this piece of deregulation, they will remain 
under a duty to obtain the best realisation 
value and be able to demonstrate that a sale 
of the action will be better for creditors than 
running it with a conditional fee agreements 
and adverse costs insurance. 

The Act also provides that proceeds from the 
above claims will not form part of the assets 
available to first  meet the claims of any 
floating charge holders but will be available to 
all creditors.

The Small Business, Enterprise and 
Employment Act 2015 brings in a number 

of significant changes to insolvency law which 
will affect insolvency practitioners, creditors 
and directors. 

The following two provisions have already 
come into effect:

Extending Administrations
The period which creditors can grant an 
extension of the administration has gone up 
from six months to one year. This ought to 
reduce the frequency of court applications for 
extensions, as the administrators will now be 
able to have up to 2 years in office without 
recourse to the court, rather than 18 months 
(i.e. the initial 12 months plus what was the 
maximum 6 month creditor extension).

Permission from Creditors to use Powers
There has been a rather odd, and to a large 
extent arbitrary, division between those powers 
a liquidator or trustee in bankruptcy can just 
get on and exercise, and those on which they 
to get approval from creditors (or the Official 
Receiver). This division has been swept away 
so that the relevant powers can now be 
exercised unilaterally, which should help to 
reduce costs and delay.

Provisions that have not come into force yet
Although no date has been set for the below 
changes, we anticipate that they will come into 
force after October 2015 and may coincide 
with the new Insolvency Rules which come 
into force in April 2016. 

Creditor Meetings where a Decision is Needed
The Act relaxes the rules regarding meetings 
with creditors, and there is no longer the need 
to hold a meeting where the officeholder seeks 
a decision from them. Instead, the officeholder 
must circulate his proposed decision to the 
creditors and contributories. Unless a certain 
minimum number of objections are received, 
the decision is deemed consented to.

Tim Symes
Partner

01293 60 5079
tim.symes@dmhstallard.com
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Corporate Law
............................................................................................

the Act that are expected to be implemented in 
October 2016, no new corporate directors will 
be able to be appointed, and after a year any 
remaining corporate directorships will cease, in 
each case with limited exception.

Shadow directors

A shadow director is defined as “a person 
in accordance with whose directions or 
instructions the directors of a company are 
accustomed to act”.  The Act provides that 
with effect from 26 May 2015 the general 
duties of directors (as set out in sections 170 
to 177 of the Companies Act 2006) apply to 
shadow directors where and to the extent they 
are capable of applying. 

Miscellaneous changes
The Act provides for a number of additional 
changes relevant to companies, including:  
replacing the obligation for a company to file 
an annual return with a requirement to deliver 
to Companies House an annual confirmation; 
giving private companies the option to file 
information at a public central register at 
Companies House, instead of maintaining their 
own statutory books; and other changes to the 
public filing requirements.

The above is a summary only of the Act, 
and the management of UK companies, and 
individuals who may be affected by the 
changes, should obtain appropriate legal advice 
on the detailed provisions and timetable for 
their implementation. 

For more information or to discuss how these 
changes affect you and your business, please 
contact a member of our corporate team.

T The Small Business, Enterprise and 
Employment Act 2015 (the Act) introduces 

a number of significant changes to UK 
corporate law. 

Register of people with significant control
From January 2016 companies will be required 
to maintain a register containing details 
of “people with significant control” over 
the company (PSC register).  “People with 
significant control” include individuals holding, 
directly or indirectly, more than 25% of the 
shares in the company or entitled, directly or 
indirectly, to exercise or control the exercise 
of more than 25% of the voting rights. The 
definition also includes an individual entitled, 
directly or indirectly, to appoint, or control the 
appointment of, a majority of the board of 
directors of the company or who has the right 
to exercise, or actually exercises, significant 
influence or control over the company. There 
are obligations for companies and individuals 
to obtain and disclose information, and the 
information on the PSC register will have to be 
filed with Companies House with effect from 
April 2016.

Abolition of bearer shares
Although they are not common, it has been 
possible for UK companies to issue “share 
warrants to bearer”, which are effectively a 
form of bearer share. From 26 May 2015, no 
new bearer shares could be created.  Holders 
of existing bearer shares have a period of 
9 months from that date within which to 
surrender voluntarily their bearer shares to the 
issuing company, in exchange for registered 
shares, failing which the company must 
make an application to the court for their 
cancellation.

Corporate directors
It is currently possible for a company to be a 
director (corporate director) of a UK company, 
provided that there is at least one other director 
who is a natural person. Under provisions in 

Jonathan Grant
Head of Corporate

0129360 5079
jonathan.grant@dmhstallard.com
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Access to Finance and Asset Finance

contracts.

Such restrictions can prevent suppliers from using 
receivables financing facilities in relation to invoices 
they have issued to customers in order to improve 
cashflow.

Section 1 of the Act provides that the Secretary 
of State may make regulations to ensure any 
non-assignment of receivables term of a relevant 
contract would either have no effect, have no 
effect in relation to certain parties, or have effect 
in relation to certain parties only for specific 
purposes.

If you have any queries on this topic please email 
your usual contact at DMH Stallard or Gwen 
Godfrey, Head of Banking & Finance at DMH 
Stallard. 

The Small Business, Enterprise and 
Employment Act 2015 contains two key 

aspects in respect of acess to finance and asset 
finance which will be of particular interest to 
asset based lenders, banks and their customers.

Access to finance: data sharing
The Act seeks to improve access to finance 
for SMEs, by reducing barriers to entry and 
improving competition in the SME lending 
market.

As part of this, certain banks will be required to 
share data on their SME sutomers with other 
lenders through Credit Reference Agencies 
(“CRAs”).

The CRAs will be required to ensure equal 
access to that data for all lenders. Data on 
SMEs will only be provided to CRAs where the 
SME has signed terms and conditions allowing 
that data to be shared.

Asset finance: receivables finance
The Act introduces a power to make regulations 
intended to tcombat barriers to the ability of 
SMEs to access invoice finance and other 
forms of receivables finance, particularly the 
invalidation of restrictive terms in business 

Gwen Godfrey
Head of Banking & Finance

01293 60 5551 
gwen.godfrey@dmhstallard.com
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The Small Business, Enterprise and 
Employment Act 2015 contain several 

provisions that impact HR practices. The most 
anticipated of these is the new legislation 
in respect of zero hours contracts. There 
are also changes in respect of penalties and 
new proposals in respect of tribunal hearing 
postponements.

A restriction on exclusivity clauses in zero 
hours contracts
The new provisions are intended to make 
exclusivity clauses in zero hours contracts 
unenforceable.

A statutory definition of ‘zero hours contract’ 
is provided for the first time which revolves 
around the conditionality and certainty of the 
work being offered. This brings some clarity, 
but the definition is fairly loose and may give 
rise to further argument.

At the time of introduction the government 
noted that making exclusivity clauses 
unenforceable would not achieve much on 
its own, as employers can simply offer one 
hour contracts, or operate a policy of not 
offering work to those who work for others. 
Anti-avoidance provisions have therefore 
been published in draft which, amongst other 
things, would mean that those on zero hours 
contracts cannot be subjected to a detriment 
for undertaking work with other employers, but 
these have not yet been passed.

An extension to the financial penalty for failure 
to pay the national minimum wage (NMW)
Where a compliance officer concludes that 
the NMW has not been paid, they may issue 
a notice of underpayment. Previously the 
maximum financial penalty for employers 
who flouted the NMW was 100% of the total 
underpayment, subject to a maximum of 
£20,000. This maximum penalty applied per 
notice, irrespective of the number of underpaid 
workers.

This new provision means that the maximum 
£20,000 penalty for non-payment applies in 
respect of each worker who has not been paid 
the NMW. This potentially creates a much 

Employment Law
...........................................................................................

larger liability for an employer that underpays its 
workers in respect of the NMW.

New financial penalties for unpaid tribunal 
awards and settlements
The Act introduces a new financial penalty 
regime for failure to pay employment tribunal 
awards. This is not yet in force.

As and when it is brought in it will involve the 
issuing by an enforcement officer of warning 
notice to pay an unpaid award, with a minimum 
28 day grace period, after which a financial 
penalty will be levied.

If the award remains unpaid in full after the 
grace period then a penalty notice may be 
issued.  The penalty will be 50% of the unpaid 
relevant sum, subject to a minimum of £100 and 
a maximum of £5,000.

A business receiving a penalty notice will have 
28 days to appeal to the employment tribunal 
against the issuing of the notice. 

A power to restrict the number of times that a 
party can postpone or adjourn an employment 
tribunal hearing.
The power given under this provision, to 
create regulations limiting the number of 
postponements of employment tribunal hearings, 
has not yet been used.

Under the proposed regulations the number of 
postponement requests that may be made will 
be limited to two per party. The tribunal will 
also be obligated to consider making costs or 
preparation time orders against a party who 
applies for a postponement within 7 days of a 
hearing.

For more information or to discuss how 
these changes affect you and your business, 
please contact a member of the DMH Stallard 
employment team.

Phil Vallon
Associate

0129360 5039
phil.vallon@dmhstallard.com
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