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▪ Usually involved when things begin to go wrong or have already gone wrong

▪ Typically managing absence, capability or conduct issues

▪ Complex issues arise

▪ Medical – diagnosis and prognosis

▪ Difficult personal / workspace background

▪ Frequently an adversarial mind-set arises

▪ Downward spiral in employment relationship

▪ Protracted disputes, lengthy absences

From a lawyer’s perspective
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Causes of the downward spiral
▪ Employee feelings of:

▪ Isolation

▪ Fear of employer / colleague reaction

▪ Injustice

▪ Employer ignorance:

▪ Prejudice

▪ Assumptions

▪ Employer confusion

▪ Poor communication
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▪ Definition of disability

▪ Physical or mental impairment

▪ Long term adverse effect on ability to carry out day to day activities

Mental impairment

The EHRC Code explains that the term "mental impairment" is intended to cover "a wide 

range of impairments relating to mental functioning, including what are often known as 

learning disabilities" (paragraph 6, Appendix 1, EHRC Code)

Equality Act
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▪ Focus on the effect the impairment has on an employee's day-to-day activities 

▪ If the tribunal finds a long-term substantial adverse effect, it will, in most cases, follow "as 

a matter of common-sense inference" that the claimant is suffering from an impairment 

which has produced that effect

▪ EAT drew a distinction between symptoms of low mood and anxiety caused by clinical 

depression and those that derived from a "medicalisation of work problems" or "adverse 

life events". While the former was likely to be a disability, the latter was not

J v DLA Piper UK LLP UKEAT/0263/09
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▪ Expanded on the distinction drawn in J v DLA Piper. In relation to cases where an 

employee's work situation is the cause of their stress, it made the following observations:

▪ There is a class of case where the individual will not give way or compromise over an 

issue at work, and refuses to return to work, yet in other respects suffers no or little 

apparent adverse effect on normal day-to-day activities

▪ A doctor may be more likely to refer to the presentation of such an entrenched 

position as "stress" rather than as anxiety or depression

▪ Unhappiness with a decision or a colleague, a tendency to nurse grievances, or a 

refusal to compromise, are not of themselves mental impairments: they may simply 

reflect a person’s character or personality

▪ Any medical evidence put before the tribunal that supports a diagnosis of a mental 

impairment must be considered with great care, as must any evidence of adverse 

effect over and above an unwillingness to return to work until an issue is resolved to 

the employee’s satisfaction; but in the end the question of whether there is a mental 

impairment is one for the employment tribunal to assess

Herry v Dudley Metropolitan Council UKEAT/0100/16 



Dealing with mental health in 

the workplace: fair treatment 

and good practice 

Rebecca Thornley-Gibson
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Why should we be concerned?
▪ Mental ill health is the top cause of long term sickness 

absence

▪ 17.9m working days lost due to mental health (2019/2020) 

▪ 38% of employees believe revealing a mental health 

problem would jeopardise their career 

▪ 50% of employers do not have a formal Wellbeing Strategy
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▪ Appreciation that people with chronic mental health problems can still perform well with the 

right support

▪ Greater willingness to talk about mental health

▪ Acknowledgment that mental health will fluctuate from good mental health and thriving to 

times when people will struggle and performance may decline

▪ Mental Health Awareness Week (9-15 May 2022: loneliness)

▪ Top down approach championed by many employers

▪ Wellness and wellbeing programmes in place 

▪ Early intervention 

Five years on from the Stevenson Farmer Report
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Expectations of employees
▪ Employers need to support and develop initiatives 

▪ Promote wellbeing strategies

▪ Call out negative behaviours 

▪ Be able to spot when people need extra support

▪ To understand the importance of wellbeing 

▪ Not to create unhealthy stress

▪ To maintain confidences

▪ To use appropriate language

▪ To create a safe and supportive working culture and 

environment
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Why dealing with mental health 

can be difficult?
▪ It can be invisible

▪ It can arise outside of work

▪ It can be caused or made worse by work

▪ It can be difficult to diagnose

▪ It can be difficult to talk about

▪ It can create complex employee relations issues



Have you dealt with a 

disciplinary or dismissal 

situation involving an 

employee with a mental 

health condition in the last 

12 months?
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▪ Unfair dismissal requirements:

▪ Fair reason for dismissal: capability 

▪ Follow fair process

▪ Act reasonably

▪ Disability discrimination requirements:

▪ Requirement not to discriminate directly

▪ Requirement not to discriminate indirectly

▪ Requirement not to treat less favourably

▪ Requirement to make reasonable adjustments

▪ Prevent harassment / victimisation

Unfair dismissal and discrimination



15

Knowledge
EHRC Employment Statutory Code of Practice

“An employer must do all they can reasonably be expected to 

do to find out if a worker has a disability”

Ignorance unlikely to be an attractive defence 
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Workload review
Work type 

review
Change in 

reporting lines 
Change to 

working times

Providing quiet 
space / more 

breaks
Mentoring

Counselling 
services 

Reduced 
sickness 

absence triggers

Equality Act: reasonable adjustments
Examples of reasonable adjustments: 
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▪ Duty to take reasonable care for the safety of employees, to see that reasonable care is 

taken to provide them with a safe place of work, safe tools and equipment and a safe 

system of working

▪ Ensuring risks to mental health are minimised and reasonable preventative steps are 

taken is key to discharging the duty of care

▪ Breach of the duty is likely to result in claims for personal injury negligence

Duty of care
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HSE management standards

• Workload, working patterns and environmentDemands

• How much say a person has in the way they workControl

• Encourage, sponsor and provide appropriate resourceSupport

• Promote positive working to avoid conflict and deal with 
unacceptable behaviourRelationships

• Ensure people understand their role within the organisationRole

• How is organisational change managed in the organisationChange
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▪ Health data is “Special Category Data” under the DPA 2018

▪ Processing of SCD is permitted in limited circumstances including:

▪ Where the data subject gives their explicit consent

▪ Processing is necessary for carrying out rights and obligations under employment law 

e.g. H&S obligations and ensuring a safe working environment

▪ Take great care with health data

Data protection issues 
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▪ Access to Medical Reports Act

▪ Occupational Heath Reports 

Medical reports 



Do you have a written 

Mental Health / Wellbeing 

Policy that has been 

communicated to staff?
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▪ Develop mental health policy addressing:

▪ Employer’s commitment to promote positive mental health

▪ Provision of a workplace where all feel able to talk openly about mental health

▪ Training for managers and staff

▪ Need for support / adjustments before formal processes

▪ Encouragement to staff to seek help as early as possible

▪ Identification of support available

▪ Reintegration of staff who have been absent

▪ Include in the Employee Handbook

Mental health policy
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Interplay with other policies 
▪ Review and update other policies:

▪ Absence and sickness

▪ Health and safety

▪ Bullying and harassment

▪ Grievance 

▪ Recruitment and induction

▪ Equality

▪ Performance management
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Initiatives and benefits 
▪ Wellness and wellbeing activities 

▪ Flexible and inclusive working culture 

▪ Supportive line management

▪ EAP counselling

▪ Mental Health First Aiders

▪ Early interventions

▪ Awareness/communication of strategy and support

▪ Supportive sick pay and PMI benefits 
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▪ 84% of employers in the UK believe that staff who feel their mental health is supported at 

work are less likely to leave and seek another employer (Robert Walters)

▪ Unhappy people leave

▪ Failure to support impacts the talent pool 

▪ Reduced absence levels with supportive return to work programmes reduce cost

Supporting mental health is good for business 



Long Covid
Stephen ten Hove
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▪ According to NHS Guidance, this depends as most infections with Covid resolve 

themselves within the first four weeks after infection 

▪ “Long Covid” is an informal term used to describe symptoms that continue or develop after 

a Covid infection and describes two sets of symptoms:

▪ Ongoing symptomatic Covid

• Where your symptoms continue for more than four weeks 

▪ Post Covid syndrome

• This is where your ongoing symptoms continue for more than twelve weeks and 

cannot be explained by any other condition

What is long Covid?
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▪ These are many and varied and include respiratory, cardiovascular, gastro-intestinal and  

muscular skeletal symptoms. The symptoms of mental ill-health which have been reported 

include:

▪ Cognitive impairment (so called “brain fog”), loss of concentration or memory issues

▪ Headache

▪ Sleep disturbance

▪ Delirium (in older people)

▪ Symptoms of depression

▪ Symptoms of anxiety

▪ It is important to note that the length of recovery from long Covid does not appear to be 

related to the severity of the initial illness

What are the symptoms of long Covid?
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How prevalent is long Covid?
▪ According to the Office of National Statistics as at October 

2021, an estimated 1.2 million people were living in private 

households in the UK with self-reported long Covid.  (Note 

this figure is based on symptoms persisting for more than 

four weeks after the first suspected coronavirus infection)  

▪ It is unclear how many of this number suffer from the 

mental health issues listed.  The charity Rethink Mental 

Illness suggests that one in four sufferers of long Covid 

suffer mental rather than physical ill-health. Plainly, a 

substantial number of people in the UK are likely to suffer 

from a “mental impairment” under the Equality Act which 

has a long-term adverse effect on their ability to carry out 

day to day activities
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▪ It is easy simply to concentrate on Long Covid, but Covid has affected people’s mental 

health even if they had Covid, and in different ways

▪ Consider the experience of older and younger workers

▪ Younger workers:

▪ Were at far greater risk of being furloughed and are thus more likely to be isolated

▪ Their jobs are more likely to be insecure

▪ Among 18-29 year olds, levels of self-reported anxiety, depression and self-harm 

almost doubled during the pandemic

Mental health issues related to, but not caused by, Covid
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▪ By contrast

▪ Older workers (i.e. over 50s) are:

▪ At greater risk of being selected for redundancy

▪ On average, when placed on furlough, were on furlough for longer and thus isolated 

for longer

▪ More likely to be a full-time carer of someone who is vulnerable to or has had a 

serious Covid infection

▪ Mental health problems caused by isolation and anxiety may also amount to a mental 

impairment under the Equality Act, but one which is indirectly caused by Covid

Mental health issues related to, but not caused by, Covid
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It follows that employers will now have to deal with a wide range of symptoms of 

possible mental ill health amongst their employees, all of which will require careful 

management, some of which may amount to a disability
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▪ Typical warning signs include:

▪ Employee reports feeling stressed

▪ Emotional outbursts such as irritability / crying

▪ Socially withdrawn at work

▪ Extreme behaviour, for example, impaired by alcohol or drugs

▪ Expressing desire to self-harm

▪ Attendance or, more accurately, lack of regular attendance

▪ Performance:  noticeable decrease in quality or quantity of work, failure to meet 

deadlines

▪ Remote working? Assessing struggling staff where working remotely is more challenging.  

Focus on tone of emails and other online communication.  Consider their participation in 

regular Zoom meetings etc

What are the signs?
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▪ Because they are related to a Covid infection, symptoms of long Covid are unlikely to be 

considered by a Tribunal to derive from a “medicalisation of work problems” or “adverse 

life events” that the J v DLA Piper case refers to

▪ That may not be the case for mental health issues related to but not caused by Long Covid

▪ Remember, people with mental health issues may perform well 

▪ Have wellness and wellbeing programmes in place: these can be simple – regular 

“keeping in touch days”, group meetings, regular face to face contact where possible

▪ Keep an open mind about reasonable adjustments

▪ Have a written Mental Health / Wellbeing Policy that has been communicated to staff 

including both formal and informal support. Consider external support too

▪ Many problems may have one simple cause: as recognised by Mental Health Awareness 

Week: loneliness and isolation

Points to note
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