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Industrial action – what can an employer do?
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▪ Anton Deck is the Managing Director of Ayemaseleb Ltd. The Company is a facilities 

provider, offering maintenance, cleaning and catering services

Scenario background
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▪ Ayemaseleb has 250 employees

▪ 100 of the employees are members of the Snakerock Trade Union

▪ 100 of the employees are members of the Crockreek Trade Union

▪ The remaining 50 employees are not members of any trade union

Scenario background



Challenging the call for 

industrial action
Stephen ten Hove
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Introduction

Challenging the call for industrial action

▪ Examining employers’ rights against Trade Unions only

▪ Industrial Action (“IA”) is usually described as a privilege, 

not a right

▪ A strike, or any other type of IA, is unlawful unless the IA is 

taken in accordance with the law – usually the Trade Union 

and Labour Relations Consolidation Act 1992 (“TULRCA”)
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▪ In one sense, IA is always unlawful because employees taking part in IA will do so in 

breach of their Contracts of Employment

▪ TUs authorising or endorsing IA will also break the law by (inducing) their members’ 

breach of their Employment Contracts

▪ The breach, or the inducement by the TU, remains unlawful. The employer cannot take 

legal action against the TU provided that the conditions for lawful IA are fulfilled

How does the law work?

Challenging the call for industrial action
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What is IA?

Challenging the call for industrial action

▪ No statutory definition!

▪ Court of Appeal has said it is the “refusal of employees to 

do anything as a bargaining weapon”

▪ Two basic forms of IA:

▪ Strike 

▪ Other – e.g. overtime bans, work to rule, go slow
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Q1 Does the IA involve a breach of contract by employees and has the TU induced it?

Q2 Has the Union authorised or endorsed the IA? If so, has the TU now repudiated the IA?

Q3 Is the IA in furtherance of a trade dispute or not?

Q4 Is the IA in furtherance of a prohibited reason?

Q5 Have the balloting and notice provisions been complied with by the TU?

Is the TU liable in law? The five questions

Challenging the call for industrial action



1010

Is the proposed IA in breach of Employment Contract at all?

▪ Going on strike will be a breach as it is the withdrawal of the employee’s labour promised 

under the contract

▪ Other industrial action? Depends. Note: express and implied terms

▪ Why is this important? If there is no breach of contract then no action against the TU. 

There is no breach to be induced

▪ E.g. MOJ v Prison Officers Association instruction by Union not to do voluntary things not 

a breach of contract. So action possible against the POA

First question:

Challenging the call for industrial action
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What if the Collective Agreement 

allows no IA?

Challenging the call for industrial action

▪ Collective Agreements are not usually legally enforceable. 

So, no legal action possible unless Union has agreed to be 

bound by its own breach
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▪ Ayemaseleb offers a pest control service to clients, removing cockroaches, spiders and 

rats. It is an important offering; many clients would not engage their services without this 

element

Scenario
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▪ The requirement to do this work is not contained in any employee’s job description. 

Employees do the work on a voluntary basis and, due to the unpleasant nature of it, they 

are offered double pay for undertaking those duties

▪ Following a review, Anton Deck decides that the extra pay should be cut to time and a half 

only

▪ The employees are very unhappy about this. Snakerock speaks to its members and 

instructs them all to decline to take part in any cockroach, spider or rat removal. Without 

them, Ayemaseleb won’t be able to provide the required level of service

Scenario
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Has the Trade Union endorsed or authorised the IA? 

▪ If not, no legal action against the TU is possible

▪ The Union can authorise or endorse IA through a number of means including:

▪ Its Executive Committee

▪ Its General Secretary

▪ Any official of the Union

▪ Any Union’s Shop Steward

▪ Note, if Unions authorise or endorse strike action, they may also repudiate it. TUs are not 

liable after repudiation, either

▪ The above is the difference between a “official” and “unofficial” IA

Second question:

Challenging the call for industrial action
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Is the IA “in contemplation of a trade dispute” the so called “Golden Formula”?

Fourth question: 
Is the IA “for a prohibited reason”? E.g:

▪ To enforce a “closed shop”

▪ To support employees dismissed in unofficial action

▪ Secondary action

▪ To compel employer to incorporate in supplier contracts the use of Union Members

▪ Underline support at properly organised ballot members

Third question:

Challenging the call for industrial action
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Has the TU complied with its notification and balloting obligations?

Fifth question:

Challenging the call for industrial action



Challenging the balloting 

process
Stephen ten Hove
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Challenging the balloting process

Challenging the balloting process

▪ The ballot is usually where a TU organising IA is most 

vulnerable to employer legal action

▪ It is important for the TU to get it right

▪ The balloting rules are complex and the caselaw suggests 

that, although perfection is not required, near perfection is



1919

▪ The TU must notify the employer of an intention to hold a ballot

▪ It must notify the employer of any employees entitled to vote

▪ It must do so seven days before the ballot, and a copy of the voting paper given to the 

employees must be provided to the employer three days beforehand

▪ More than 50 members entitled to vote? An Independent Scrutineer must run the ballot

Arrangements for the ballot
▪ All those entitled to vote must be given the opportunity to vote. Note Trade Union 

Members may vote, no one else may

▪ Those “taking part” are not confined to those who withdraw their labour in breach of 

contract. All “taking part” are entitled to vote

▪ Required turnout (for all ballots). At least 50% of those entitled to vote must have done so

Notification of ballot

Challenging the balloting process
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So, 1,000 TU Members? At least 500 need to vote. 251 is sufficient for IA if only 500 vote.  

Those voting includes those who spoil their paper.

▪ Required level of support in important public services

▪ In addition to the 50% above, at least 40% of those entitled to vote must have voted in 

favour

▪ So, 1,000 entitled to vote? 500 must vote

▪ Only 500 vote? 400 must vote for IA

Arrangements for the ballot

Challenging the balloting process
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Announcing the ballot result
▪ The TU must inform those entitled to vote in the ballot and 

the employer of the result

▪ “Employer” includes any employer of a person entitled 

to vote

▪ The information required: the number of votes cast, the 

number of yes and no votes and the number of spoiled 

papers

▪ Timing of announcement? As soon as reasonably 

practicable. (A delay of 20 hours by the Union in informing 

the employer has resulted in a Court granting an injunction)

Challenging the balloting process
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▪ Ballot “lasts” six months or 

▪ A period not exceeding nine months if agreed between the Union and Members’ employer

▪ If Members vote for IA: notice of IA must be given to the employer at least 14 days before 

the IA

▪ A ballot cannot be carried out retrospectively 

▪ Multi-site strikes? With few and complex exceptions, only one employer and one 

workplace may be balloted

Legal remedies
▪ Should the TU be in breach of any legal requirement, the strike will be unlawful and the 

employer may apply to Court for an injunction to prevent the strike from taking place.  

Immediate remedy: interim injunction usually sufficient to end strike

Other points to note 

Challenging the balloting process
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Legal remedies
▪ The remedy of damages is also available. Note damages 

are capped

▪ Fewer than 5,000 Members? Maximum damages 

£40,000. Sliding scale. 100,000 Members? Damages 

capped at £1 million

▪ Damages cap was quadrupled on 21 July 2022

▪ Injunction key remedy. The famous Gate Gourmet strike 

cost the employer £1 million a day. Its damages were 

confined to £250,000 in total

Challenging the balloting process



Who can take part in any 

industrial action?
Will Walsh
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Who can take part?

Who can take part in any industrial action?

▪ Members of trade union

▪ Members of other trade unions

▪ Non-union members
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▪ Official

▪ Employee is union member and action is authorised / endorsed by that union

▪ Employee is not a union member but at least some others taking part are members of 

union authorising / endorsing the action

▪ Employee is a not a union member but none of those taking part are members of a 

union

▪ Unofficial

▪ Unofficial if does not fall into any of the three “official” categories

▪ Protected

▪ Protected where official and lawfully organised by a trade union

Types of industrial action

Who can take part in any industrial action?
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Trade union members 

Who can take part in any industrial action?

▪ If their own union has authorised / endorsed the action:

▪ Industrial action is official

▪ Industrial action is protected (provided lawfully 

organised)
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Members of other unions

Who can take part in any industrial action?

▪ Industrial action will be unofficial unless their union has 

also authorised / endorsed

▪ Industrial action will not be protected
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Employees who are not members

Who can take part in any industrial action?

▪ If members of union that authorised / endorsed also take 

part, official and protected

▪ If no one taking part is a union member, industrial action is 

official but not protected

▪ If participants are non-members plus members of a 

different union, industrial action is unofficial and not 

protected
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▪ Question of fact

▪ Employee judged by what they do, not motives

▪ Employee treated as taking part once they tell employer that they intend to do so on 

specified day

▪ Threat to take part on unspecified future date does not count

▪ Once they have started to take part, continues until industrial action called off, or notifies 

employer that ceasing to take part, or returns to normal work

▪ Absence from work on other grounds?

What is “taking part”?

Who can take part in any industrial action?
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▪ Anton Deck announces that a large scale redundancy exercise is going to take place. 

Employees will be evicted from the business, in batches to be selected and announced on 

a daily basis in the coming weeks

▪ However, at the same time, new seasonal workers are brought in to cover the duties of 

those who will be made redundant

▪ In response to this, a number of employees gather around the firepit in the central 

courtyard and refuse to go out to undertake any of their duties. None of these employees 

are trade union members

Scenario

Who can take part in any industrial action?
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▪ Matt is a member of Crockreek. He is currently off sick, after eating something particularly 

unpalatable in the work canteen

Scenario
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▪ Matt is a newcomer to the business, is worried about his popularity and whether this puts 

him at particular risk of being picked for redundancy. Thinking it will help if he supports his 

colleagues, Matt drags himself out of his sickbed and joins them at the firepit

Scenario
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▪ Anton Deck heads to the firepit and tells all gathered there that they are considered to be 

taking part in industrial action and that there will be consequences for those who do not 

leave

▪ None of them leave

Scenario



Is Matt “taking part” in the 

industrial action?

▪ Yes

▪ No
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▪ Taking part in industrial action is a question of fact

▪ Motivation is not a factor

▪ If taking part, those involved would be non-members plus member from union who had not 

authorised / endorsed it

▪ Turns the action for the other employees from official to unofficial

Scenario



Lawful action that can be 

taken in relation to the 

employee
Rustom Tata
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Employer’s response to 

employees

The employer’s response to employees who take industrial action

▪ Withhold pay

▪ Action against employee

▪ Termination / dismissal by employer

▪ Changes in Summer 2022 re the use of agency staff to 

cover for striking workers
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Withhold pay

The employer’s response to employees who take industrial action

▪ Strike action is a fundamental breach of contract by the 

employee

▪ Entitles the employer to withhold pay for every period / day 

of strike action

▪ Hourly paid staff

▪ Salaried staff: impact of Apportionment Act 1870
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Withhold pay (2)

The employer’s response to employees who take industrial action

▪ Action short of a strike: fact specific

▪ Is it a breach of contract?

▪ ‘Part performance’

▪ Employer can either refuse to accept altogether, or make a 

proportionate deduction

▪ Employee’s remedy is for breach of contract not unlawful 

deductions of wages 
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▪ Legal position somewhat confused

▪ Can the employer, for instance, threaten to withdraw future benefits / opportunities?

▪ Absence of express protection in the context of other action (short of dismissal) by the 

employer

▪ But ongoing relationship means that the employer remains subject to obligations of mutual 

trust and confidence

Other action (short of dismissal) by the employer

The employer’s response to employees who take industrial action
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Termination by the employer

The employer’s response to employees who take industrial action

▪ Some limited statutory protection for striking employees

▪ but employer must tread with care to avoid expensive 

unfair dismissal claims

▪ No qualifying period

▪ Six months (not three) within which to bring a claim

▪ Five likely scenarios 
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Termination by the employer (1)

The employer’s response to employees who take industrial action

▪ Lock out by the employer

▪ Response to strike action by employees

▪ Preventing employee from coming to work

▪ Providing all strikers are dismissed and there is no 

selective re-engagement within three months, the 

employee cannot claim unfair dismissal
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Termination by the employer (2)

The employer’s response to employees who take industrial action

▪ Strike action which has not been authorised or endorsed

▪ Where action is taken only by TU members, or by a 

mixture

▪ Action is treated as unofficial

▪ No right to claim unfair dismissal, unless exceptions apply
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Termination by the employer (3)

The employer’s response to employees who take industrial action

▪ None of those on strike are members of the trade union

▪ This strike action will be considered ‘unprotected’ (strictly 

neither ‘official’ nor ‘unofficial’)

▪ No right to claim UD unless the employer has been 

dismissing selectively

▪ NB. Impact of selective re-engagement
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Termination by the employer (4)

The employer’s response to employees who take industrial action

▪ Where the TU has called for action but the balloting 

process has been defective

▪ Official unprotected action

▪ No right to claim UD unless there has been picking and 

choosing

▪ Potential action against TU
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▪ Official action called and lawfully organised by TU (immunity retained)

▪ UD protection if dismissal occurs:

▪ Within the ‘protected period’ (12 weeks from first day of strike)

▪ After the end of the protected period, but employee had ceased to participate before 

the period ended

▪ After the end of the protected period where the employer had failed to take steps to 

resolve the disputes (s238A)

Termination by the employer (5)

The employer’s response to employees who take industrial action
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Remedies which a dismissed 

employee may achieve

The employer’s response to employees who take industrial action

▪ Reinstatement or re-engagement

▪ Compensatory award

▪ NB s124(3) ERA which essentially allows for the statutory 

cap to be raised

▪ Contributory fault will require separate blame-worthy 

conduct by the employee
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▪ Employer has always been able to hire new staff to cover for striking employees

▪ Historic prohibition on the use of agency staff (thought of as inflaming industrial relations)

▪ Summer 2022 changes introduced

▪ Practical issues around technical competence, training and safety

▪ Judicial review challenge by TUC… and opposition by REC

Use of agency staff: a false hope?

The employer’s response to employees who take industrial action



Employer responses to the 

trade union
Rustom Tata
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▪ TU can be ordered to take such steps as the Court requires for ensuring:

▪ No, or no further, inducement of individuals to take part in industrial action; and

▪ No person engages in conduct after granting of injunction because of prior 

inducement

▪ However, Court will not require an employee to (attend for) work

▪ Tactics and timing are often key considerations

▪ If an injunction is granted, failure by TU to observe its terms can be contempt of Court: 

fine, sequestration of assets and / or imprisonment of individuals

Injunction

The employer’s response to the trade union calling industrial action
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▪ Very few employees are prohibited from striking

▪ Public Order Act 1986- statutory crimes of riot, violent disorder, affray, fear or provocation 

of violence, causing harassment, alarm or distress

▪ Statutory rules for marches, processions, demonstrations and public assemblies

▪ Criminal Justice and Public Order Act 1994 – criminal offence of intentional harassment

▪ s220 TULCRA expressly permits ‘peaceful picketing’, but it is tightly prescribed

▪ ACAS Code of Practice on Picketing

▪ NB Activities while picketing may constitute a criminal offence: e.g. obstruction of the 

highway, breach of the peace

▪ s240 and s241 TULCRA provides for specific criminal offences and sanctions of 

imprisonment 

Criminal liabilities

The employer’s response to the trade union calling industrial action
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